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Court of Appeals of the District of Columbia. 


No. 3364. | 

| 

Thomas F. Monahan, Appellant, j 

vs. 

George 0. Murray et al. 

a Supreme Court of the District of Columbia. 

At Law. No. 63127. j 

George 0. Murray and Daisy E. Murray, Plaintiffs, 

vs. 

i 

Thomas F. Monahan, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed anjd proceed¬ 
ings had. in the above-entitled cause, to-wit: 

1 Complaint in the Municipal Court. 

Filed December 2, 1919. 

In the Supreme Court of the District of ColumbiaL 

At Law. No. 63127. j 

z George 0. Murray, Daisy E. Murray, Plaintiffs, 

vs. I 

j 

Thomas F. Monahan, Defendant. 

District of Columbia, To wit: 

Your Complainants George O. Murray and Daisy E. Murray being 
first duly sworn according to law, states that they are entitled to the 
possession of the premises No. 161 Rhode Island Avenue, Northeast, 

1—3364<z 
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located in the District of Columbia, and that the same is unlawfully 
detained from them and held without right by the defendant Thomas 
F. Monahan to whom the complainants had heretofore rented the 
said premises as a monthly tenant and whose tenancy and estate has 
been determined by the service of a due notice to quit. Complain* 
ants also aver that they are bona fide purchasers of said premises, 
and desire the same for their own use and occupancy and the same 
is necessarily required for that purpose. Complainants therefore 
pray that a Summons be issued, commanding the defendant to appear 
and show cause why judgment should not be given against him for 
the restitution of the possession of said premises, and costs of this suit. 

DAISY E. MURRAY. 

i GEO. 0. MURRAY. 

2 Subscribed and sworn to before mo this 22 dav of Oct. 

A. D. 1919. 

[Clerk of Court. Aiken County, S. C., C. C., P. & G. S.] 

THOS. T. CUSHMAN, 

Clerk of Court. 


Bond for Costs, Non-Resident, in the Municipal Court. 
******* 

Know all men by these presents, That I Raymond B. Dickey am 
held and firmly bound unto Thomas F. Monohan the defendant in 
the full sum of twenty five dollars, to the payment of which well and 
truly to be made to said defendants / heirs, executors, and adminis¬ 
trators, — hereby bind my heirs, executors, and administrators, suc¬ 
cessors and assigns, firmly by these presents. 

Sealed with my seal, and dated this 24 day of October A. I). 1919. 

Now the condition of the above obligation is such that if the above 
bounden obligor shall pay and satisfy all costs adjudged against the 
plaintiff in the above entitled cause then this obligation to be void 
and of no effect: otherwise to be and remain in full force and virtue. 

RAYMOND B. DICKEY, [seal.] 

Approved Oct. 24. 1919. 

BLANCHE NEFF, 

Clerk. 


3 Summons in the Municipal Court. 

******* 

The President of the United States to the defendant, Thomas F. 
Monahan, Greeting: 

You are hereby summoned to appear in this Court on the 5 day 
of Nov. A. D. 1919, at 10 o'clock A. M., to answer the plaintiffs 
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complaint and show cause why judgment should not be given against 
you for the restitution of the possession of the premises described in 
the complaint under oath filed herein by said plaintiffs George 0. 
Murray and Daisy E. Murray and costs of this suit, and in case of 
vour failure so to appear and answer, the suit will be proceeded with 
as in case of default. 

Witness the Honorable Judges of said Court, Oct. 24, 1919. 

BLANCHE NEFF, [seal.] 

Clerk 

By R, H. ROLLINS, 

Assistant Clerk. 

1.00 Pd. Clerk. 

Marshal’s Return. 

10^25/19. 

Summoned by posting a copy hereof on the Door of said jpremises, 
the defendant not to be found, and no person above the age pf sixteen 
years to be found in possession of. or residing on, said premises. 

6.15 P. M. MAURICE SPLA1N, 

U. S. Marshal, 

By BENNETT, 

Deputy Marshal. 

4 Judgment in Municipal Court. 

November 5, 1919. 


Judgment for plaintiff for possession of tlie within described 
premises after trial with costs. 

(Def’t’s counsel noted appeal in open Court.) 

M. M. DOYLE, 

Judge. 

Notice of Appeal in the Municipal Court. 
****** |* 


To R. B. Dickey. Esq., Att : y for pl’t’ffs, Kellogg B’ld’ng: 


You are hereby notified that I this 10th day of Nov. A. D. 1919 
note an appeal from the judgment rendered in the above entitled 
cause, and that 1 shall on the 13th day of Nov. A. 1). 1019, at the 
hour of 2 o’clock P. M., at the said Court, offer Frank Frazanno 
Residence No. 72S 4th St. N. W., and Chas. D. Hood Rjesidence 
No. 1940 15th St. N. W. Washington, I). C. as sureties on the under¬ 


taking to be entered into herein. 


GEO. P. HARTj, / 
Attorney for D’ft. 


Service by copy acknowledged 


Nov. 10. 1919. 

R, B. DICKEY^ 

Att’y for Pl’ffs. 
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5 Undertaking on Appeal in the Municipal Court. 

******* 

The defendant desiring to appeal from the judgment of the said 
court- rendered against him in the above-entitled cause on the 5th 
day of November. 1919. to the Supreme Court of the District of 
Columbia, and Frank Frazzano & Chas. D. Hood his sureties hereby 
appearing and submitting to the jurisdiction of the said Supreme 
Court, undertake jointly and severally to abide by and pay the said 
judgment if it shall be affirmed, together with the costs of the appeal, 
and all intervening damages to the leased property, and compensa¬ 
tion for the use and occupation thereof from the date of the said 
judgment to the date of its final affirmance, which said judgment, if 
affirmed, may be rendered against them by said appellate court 
jointly, or either of them separately, in this case, for the amount of 
the judgment so affirmed and the intervening damages, compensa¬ 
tion and costs aforesaid. 

Given under our hands and seals this 10th dav of November A. D. 
1919. 

THOMAS F. MONAHAN. [seal.] 
FRANK FRAZZANO. [seal.] 

CHARLES D. HOOD. [seal.] 

Witness: 

GEO. P. HART. 


Submitted for approval November 12. 1919. 

M. M. DOYLE, 

Judge. 

6 (Endorsement on Undertaking on Appeal.) 


Within bond disapproved, both 
a desire to withdraw. 

Order to Enter Appearance 
* * * * 


November 13, 1919. 
sureties appearing and expressing 

M. M. DOYLE, 

Judge. 

? in the Municipal Court . 

* * * 


The Clerk of said Court will enter my appearance for defendant. 

WALTER C. BALDERSTON, 

Attorney for Defendant. 


Motion to Approve Undertaking, etc., in the Municipal Court. 

******* 

Now comes the defendant Thomas F. Monohan. by his attorney, 
Walter C. Balderston, and moves the Court to approve the under- 
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taking filed herein on the 12th day of November, 1919, bnd to stay 
restitution of possession of the premises described in the complaint 
filed herein by the complainants. 

WALTER C. BALDERSTON, 

Attorney for Defendant. 

I ^ 

i 

I 

7 To Raymond B. Dickey, Esq., 

Attorney for Complainants: 

* > ! 

Please take notice that T shall on Saturday, November 22nd, 1919, 
at the hour of 10:00 o'clock A. M., or as soon thereafter as counsel 
can be heard, call the foregoing motion for hearing before Mr. Jus¬ 
tice Doyle, sitting in the Municipal Court of the District of Columbia. 

WALTER C. BALDERSTON, 

Attorney for Defendant. 

Approval of Appeal Bond in the Municipal Court. 

Upon hearing of the motion filed herein to approve the appeal 
bond, heretofore disapproved, such disapproval being based solely 
upon the expressed desire of the sureties to withdraw, the sureties 
being otherwise sufficient, it appearing to the Court that it was 
without authority in law to disapprove said bond, the said appeal 
bond filed herein is hereby and herewith approved this twenty-ninth 
day of November. 1919, as of, and for, the thirteenth day bf Novem¬ 
ber, 1919. I 

M. M. DOYLE, 

•hedge. 

< 

8 Order for Writ of Restitution in the Municipal Coutt . 

* * * * * * ; * 

. I* 

The Clerk of said Court will please issue a Writ of restitution for 
the possession of premises No. 161 Rhode Tsland Avenue, Northeast, 
Washington, D. C., against Thomas F. Monahan, the said premises 
being a dwelling house. 

R. B. DICKEY, 
Attorney for Plaintiffs. 

\ 

November 29' 1919. 

Issuance Refused, bond having been approved previously on this 

date. I 

M. M'. DOYLE, 

Judge. 
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Affidavit of Raymond B. Dickey in the Municipal Court . 

****:*: * ijc 

District of Columbia, **: 

Raymond B. Dickey, being first duly sworn, deposes and says that 
he is Attorney for the complainants in the above-entitled cause, and 
makes this affidavit pursuant to the provisions of Sec. 300 of the 
Soldiers' and Sailors' Civil Relief Act: that he has caused a careful 
investigation to be made to ascertain whether or not the above-named 
defendant is in the military service of the United States, and whether 
or not the premises described herein are occupied chiefly for dwell¬ 
ing purposes by the wife, children or other dependents of a 
9 person in said military service: and that as a result of said 
investigation affiant does hereby state as follows: (1) That 
the defendant is not in military Service and (2) That said premises 
are not occupied chiefly for dwelling purposes by the Wife. Children 
or other dependents of a person in military service. 

RAYMOND B. DICKEY. 


Subscribed and sworn to before me 
1919. 


this 29 dav of November, 

BLANCHE NEFF, 

Clerk. 


* 


Date. 

1010 . 


Oct. 

24. 

u 

24. 

u 

2">. 

Nov. 

•">. 

u 

5. 

Nov. 

12. 

10 


Nov. 

12. 

U 

13. 

u 

19. 

u 

19. 


Certificate of Municipal Court on Appeal . 

* • * * * * * 

Attorney for Plaintiff—R. B. Dickey. 

Attorney for Defendant—W. O. Balderston. 

* 

Umvcdinirs. 

Sworn complaint and Non-resident bond filed. 

Summons and copy issued—Returnable Nov. 5, 1919, at 
10 a. m. 

Summons returned “Summoned by posting copy on 
door." 

Trial and contest. 

Judgment for plaintiff for possession of the within de¬ 
scribed premises and costs. (Appeal noted). 

Appeal, notice of. filed. 


Appeal, undertaking on, filed. 

Within bond disapproved, both sureties appearing and 
expressing desire to withdraw. 

Appearance of Walter C. Balderston for defendant filed. 
Motion to approve undertaking and stay restitution of 
possession of premises filed. 
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Nov. 29. Upon hearing of the motion filed herein to approve the 
appeal bond, heretofore disapproved, such disapproval 
being based solely upon the expressed desire of the 
sureties to withdraw, the sureties being otherwise suD 
ficient, it appearing to the Court that it ^'as without 
authority in law to disapprove said bond, the said ap¬ 
peal bond filed herein is hereby and herewith approved 
this twenty-ninth day of November, 1919,! as of, and 
for, the thirteenth day of November, 1919. 

Nov. 29. Order of plaintiff to issue Write of Restitution filed. 

“ 29. Military affidavit filed. ! 

29. Issuance refused, bond having been approved previously 
on this date. 

Dec. 1. Certificate of Appeal and all papers in case filed vith 
Clerk of Supreme Covirt, 1). C., and Appellant notified. 

This is to certify, that the foregoing is a true copy of the Docket 
Entries and of all the proceedings had before the said Cpurt in the 
above cause, and that the annexed documents are all the original 
papers filed in said cause. 

Witness the Honorable Judges of said Court this 1st day of De¬ 
cember A. D. 1919. 

BLANCHE NE^F, 

i Clerk, 

By H. M. HULL, j 

Assistant Clerk. 

Costs paid by Plaintiff, $3.10. 

Costs paid by Defendant, $1.00. 

11 Motion to Dismiss Appeal. 


Filed December 15. 1919, 


* * * * * * I * 

Now comes the Appellees by their attorney, Raymond B. Dickey, 
and appearing specially, and for rib other purpose, moves!the Court 
to dismiss the appeal herein for the following reasons: 

1. Because the appeal bond or undertaking was not filled within 
six days, exclusive of Sundays and legal holidays, after the entry of 
judgment, as required by Section 31 of the Code of the District of 
Columbia. 

2. Because the Rules of Court relating to the Municipal Court of 
the District of Columbia were not complied with. 

3. Because no undertaking has been filed as required by Section 
31 of the Code of Laws for the District of Columbia. 

4. Because the undertaking alleged to have been approved by the 
Judge of the Municipal Court had previously been disapproved by 
him, and the same was not re-submitted to him until after the ex¬ 
piration of the time fixed by Section 31 of the Code for the District 
of Columbia. 

R. B. DICKER, 
Attorney for Plaintiff-Appellee. 
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W. C. Balderston, Esq., Attorney for Defendant-Appellant: 
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Take notice that the foregoing motion will be for hearing 
before the Court. Mr. Justice Hitz, presiding, on December 
10. 1010. at ten o’clock a. m. 

R. B. DICKEY, 
Attorney for Plaintiff-Appellee. 


Service acknowledged this loth day of December, A. D. 1919. 

WALTER C. BALDERSTON. 


Supreme Court of the District of Columbia. 

Tuesdav, January 6th. 1920. 

By order of Honorable William Hitz, Associate Justice of said 
Supreme Court, presiding, the Court is opened by proclamation of 
the Marshal, pursuant to rule of the Court. 

******* 

This cause coming on to be heard upon the motion of the plain¬ 
tiffs’ (appellees) to dismiss the appeal in this cause from the Munici¬ 
pal Court for the reason that said Municipal Court having disap¬ 
proved the lxmd on appeal and subsequently approved the same nunc 
pro tunc, after the expiration of the period for appeal, after argu¬ 
ment by counsel, it is considered that said motion he, and the same is 
hereby granted, and said appeal is hereby dismissed at the costs of 
defendant (appellant). 

From the foregoing the defendant (appellant) by his at- 
16 torney in open Court, notes an appeal to the Court of Ap¬ 
peals of the District of Columbia, and the penalty of a bond 
on said appeal to operate as a Supersedeas is hereby fixed in the sum 
of Six hundred dollars ($600.00). 


Memorandum. 

January 6, 1920. Supersedeas bond approved and filed. 

Designation of Record. 

Filed January 30. 1920. 

******* 

The Clerk will please prepare the record for appeal in this case 
to the Court of Appeals of the District of Columbia, as follows:— 

1. All papers filed in the Clerk's office. 
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2. Complete copy of the judgment and the reasons therefor, as 
shown by the minute book in the Clerk’s office. 

3. This designation. 

WALTER C. BALDERSTON. 
Attorney for Defendai t. 

Service admitted and receipt of copy acknowledged this 26th day 
of January. A. D. 1920. 

R. B. DICKEY, 
Attorney for Plaintiffs. 


Assignment of Errors. 
Filed February 6, 1920. 


The defendant (Appellant) assigning error in the judgment of 
this case respectfully submits that in and by said judgment the 
Court committed the following errors:— I _ 

1. In sustaining the plaintiffs’ (Appellees) motion to dismiss the 
appeal to the Supreme Court of the District of Columbia. 

2. In sustaining the plaintiffs’ (Appellees) motion to dismiss 
the appeal to the Supreme Court of the District of Columbia, because 
the undertaking as approved by the Judge of the Municipal Court 
of the District of Columbia was not a proper approval. 

3. In holding that where the undertaking was filed! and pre¬ 
sented for approval within the time (six days) provided by law and 
the approval of the undertaking by the Jutge of the Municipal 
Court was refused (undertaking disapproved) merely because the 
sureties alleged they had not as sureties received their fee for becom¬ 
ing sureties on the undertaking, the Municipal Court Judge was 
estopped from subsequently approving the undertaking nunc pro 
tunc. 

WALTER C. BALDERSTON, 

Attorney for Defendant. 

15 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

f ! 

I 

I, John R. Young, Clerk of the Supreme Court of the district of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
14, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 63127 at Law, wherein 
George 0. Murray et al. are plaintiffs and Thomas F. Monahan is 
defendant, as the same remains upon the files and of record in said 
Court. 


2—3364j(z 









10 


THOMAS F. MONAHAN VS. GEO. O. MURRAY ET AL. 


In testimony whereof. I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 17th dav of February. 1920. 

V V / 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG. 

Clerk. 

Bv W. E. WILLIAMS, 

Asnstant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3364. Thomas F. Monahan, appellant, vs. George 0. Murray et al. 
Court of Appeals District of Columbia. Filed Feb. IS. 1920. Henry 
W. Hodges, Clerk. 
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iht % Court of Appeals 

OF THE DISTRICT OF COLUMBIA. 

April Term, 1920. 


No. 3364. 


THOMAS F. MONAHAN, APPELLANT, 

vs. 

GEORGE 0. MURRAY AND DAISY E. MURRAY, 

APPELLEES. 


BRIEF FOR APPELLANT. 


Statement of Facts. 


George O. Murray and Daisy E. Murray, appellees, 
residents of the State of South Carolina, commenced 
landlord and tenant proceedings on the 24th day of Oc¬ 
tober, 1919, in the Municipal Court of the District of 
Columbia, for the possession of premises known as No. 
161 Rhode Island Avenue Northeast, Washington, D. C.; 
that judgment for possession of said property was ren¬ 
dered in favor of the claimants, appellees; that there¬ 
after and within the time required by the rules of court 
and the law provided in such cases, the appellant (de¬ 
fendant) filed a proper undertaking with sufficient sure¬ 
ties and thereafter, pursuant to proper notice by the 
appellant, submitted to the justice presiding in the 
Municipal Court, on the 12th day of November! 1919 
(within the time required by the rules of court and law) 
the (appeal) undertaking for approval; that although the 

4004—x 
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said undertaking was a proper one and all the rules of 
court and law with respect thereto had been complied 
with by the defendant (appellant), the said presiding 
judge refused to approve said undertaking and on the 
13th day of November, 1919 (Rec., p. 4) did make en¬ 
dorsement on the undertaking as follows: 

"Within bond disapproved, both sureties ap¬ 
pearing and expressing a desire to withdraw.” 

Thereafter the appellant (defendant) filed in the cause 
a motion to approve the undertaking and stay restitution, 
notice of said motion being duly served on the appellees’ 
attorney of record, that the motion would be heard 
November 22, 1919 (Rec., pp. .4 and 5). After hearing 
argument by counsel for the respective parties on the 
motion, the presiding justice of the Municipal Court 
decided to approve and did approve said undertaking 
(bond) on the 29th day of November, 1919, as of, and 
for, the 13th day of November, 1919, the approval being 
in the language following: 

"Upon hearing of the motion filed herein to 
approve the appeal bond heretofore disapproved, 
such disapproval being based solely upon the ex¬ 
pressed desire of the sureties to withdraw, the sure¬ 
ties being otherwise sufficient, it appearing to the 
court that it was without authority in law to 
disapprove said bond, the said appeal bond filed 
herein is hereby and herewith approved this 29th 
day of November, 1919, as of, and for, the 13th 
day of November, 1919. 

“M. M. Doyle, 

Judge.” 

The appeal from the Municipal Court to the Supreme 
Court of the District of Columbia was duly filed with the 
clerk of the Supreme Court of the District of Columbia 
on December 1, 1919. 

On December 15, 1919, the appellees (plaintiffs) 
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caused to be filed in the cause then pending in the Su¬ 
preme Court of the District of Columbia, a motion 
to dismiss the appeal. On January 6, 1920, the potion 
to dismiss the appeal was granted by the justice presiding 
in the Supreme Court of the District of Columbia, the 
entry being as follows: 

“This cause coming on to be heard upon the 
motion of the plaintiffs (appellees) to dismiss the 
appeal in this cause from the Municipal Court for 
the reason that said Municipal Court having dis¬ 
approved the bond on appeal and subsequently 
approved the same nunc pro tunc, after the ex¬ 
piration of the period for appeal, after argument 
by counsel, it is considered that said motion be, 
and the same is hereby granted, and said appeal is 
hereby dismissed at the costs of defendant (ap¬ 
pellant). 

“From the foregoing the defendant (appellant) 
by his attorney in open court, notes an appeal to 
the Court of Appeals of the District of Columbia, 
and the penalty of a bond on said appeal to operate 
as a supersedeas is hereby fixed in the Sum of 
six hundred dollars (S600.00).” 

I 

I 

From the dismissal of the appeal from the Municipal 
Court of the District of Columbia to the Supreme Court 
of the District of Columbia, this appellant appeals. 


ARGUMENT. 

i 

| 

The undertaking given on the appeal being in proper 
form and having been filed within the time prescribed by 
the rules of court and the law, the only question then 
before the justice presiding in the Municipal Court 
was whether or not the sureties on the undertaking were 
sufficient, and it became and it was the duty of the pre¬ 
siding justice, upon being satisfied upon that point, to 
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approve the undertaking as submitted, there being no 
question of fraud or duress being raised or even suggested. 

The rules of court in force in the Municipal Court of 
the District of Columbia require that a bond or under¬ 
taking be filed within six days. This was done by the ap¬ 
pellant (defendant) in the case at bar, and the only 
question properly before the court was whether or not 
the sureties offered were sufficient. 

In signing the undertaking the sureties entered into a 
contract with the appellant for a consideration and im¬ 
mediately upon the filing of the bond with the clerk of 
the Municipal Court, the undertaking was accepted 
and the sureties were bound and the presiding judge of 
the Municipal Court was without power to release them 
from their liability and the sureties not having at¬ 
tempted to rescind before the bond was filed with the 
clerk, a subsequent attempt to rescind would be too late, 
unless fraud or duress be shown. 

Indeed, if the practice were that a surety may at any 
time before the court approves the bond rescind or with¬ 
draw from the bond, it would create a situation that 
might prevent many appeals from being perfected 
and the litigants thereby lose all rights. It would open 
the door to gross practices on the part of professional 
bondsmen, who could at the last minute refuse to go on 
the bond (undertaking) unless a larger amount is paid 
and the appellant would, by reason of the time limited by 
the rules of court, have no opportunity to obtain further 
or other sureties. 

Where the law provided a bond in double the amount 
of the judgment and costs, if the bond is sufficient the 
court must approve it, even though the court believed 
the costs would amount to more than the bond. The 
court has no discretion in the matter if the bond is 
sufficient. 

Cox vs. Rich, 24 Kansas, 15. 
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A paper is considered filed, in law, when it is delivered 
to the proper officer and by him received for the purpose 
of filing. j 

Meek vs. State, 172 Ind., 661. 

Smith vs. Doll, 13 Calif., 511. 

; 

i 

It follows that after the signing and delivery of the 
bond, it could only be rescinded by mutual agreement 
of the parties and the officer of the court having juris¬ 
diction over it, or by a competent court in a proper 
proceeding upon a showing of fraud, duress or grounds 
sufficient to invalidate its execution. The mere giving of 
a notice of a desire to rescind after the right of appeal had 
accrued by virtue of the filing of the bond would be 
ineffectual to annul its force. j 

Meek vs. State, 172 Ind., 661. ! 

Watson vs. Noonday Mining Co., 37 Oregon, 290. 

An appeal bond being for the benefit of the appellee, 
the court in fixing the amount of bond and approving 
sureties, acts merely as an arbiter for the purpose of 
securing sufficient bond. 

Buchanan vs. Milligan, 125 Ind., 333. 

Smock vs. Harrison, 74 Ind., 348. 

Jones vs. Droneberger, 23 Ind., 74. 

In the case of Deposit Company vs. Beck, 1% D. C. 
Appeals, page 240, one of the complaints made against 
Justice Church was that he refused to approve an appeal 
bond, etc. The court said: 

“Sharp and technical points in procedure be¬ 
fore Justices of the Peace are not to be com¬ 
mended; and wherever it is apparent that they 
have been resorted to as a means to accomplish 
an end they always tend to excite suspicion of the 
want of fairness of the result attained.” 



6 


In this case the court specifically stated that it did not, 
in this opinion, mean to reflect upon Justice Church. 

See Bundy vs. United States ex rel. Darling, 
25 D. C. Appeals, 460. 

Beal vs. Cox, 14 D. C. Appeals, page 368. 

The sufficiency of the bond was conceded, but because 
of suspicion of forgery, the court refused to approve the 
bond. 

Mr. Justice Shepherd, at page 373, stated as follows: 

“When satisfied of the sufficiency of the surety 
and there is nothing to cast a reasonable doubt 
upon the genuineness of the signatures of either 
the principal or surety, the bond offered by coun¬ 
sel ought to be approved, without requiring an 
affirmative proof of the act of execution.” 

Mr. Justice Shepherd, at page 375, stated as follows: 

“If satisfied upon such hearing of the genuine¬ 
ness of the signature, a positive duty would arise to 
approve the bond nunc pro tunc.” 

Respectfully submitted. 

WALTER C. BALDERSTON, 

Attorney for Appellant. 
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IN THE COURT OF APPEALS 
of the District of Columbia. 
April Term, 1920. 


No. 3364. 


Thomas F. Monahan, Appellant, 

vs. I 

George O. Murray and Daisy E. Murray, Appellees. 


BRIEF FOR APPELLEES. 


INTRODUCTION. 


This case, and Case No. 3367 (No. 7, Special Calendar), 
United States of America, on the relation of George O. 
Murray and Daisy E. Murray vs. Michael M. Doyle, one 
of the Judges of the Municipal Court of the District of 
Columbia, grow out of the same facts, and it would seem 
appropriate that they be heard together. 

The statement of facts set forth by the appellant in this 
case should be considered in connection with the statement 
of facts set forth by the appellant in No. 3367 (No. 7, 
Special Calendar), when a clearer understanding will be 
obtained of the situation confronting the Municipal Cburt 
Judge. A reference to that statement of facts, together 
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with the record in that case, will show, in addition to what 
appellant sets forth in his statement of facts in this case, 
the following: 

STATEMENT OF FACTS. 

That at the hour and on the day named by the appellant 
in his notice to the appellees for submitting his undertaking 
to the Municipal Judge for approval, that the sureties whose 
names appeared on said proposed undertaking appeared be¬ 
fore the Municipal Judge, and in the course of examination j 

as to their financial ability to justify, expressly requested 
the Court not to approve the undertaking, saying that they 
had been induced to sign the same through misrepresenta¬ 
tion; had signed it conditionally, that the conditions had 
not been complied with, and that they respectively revoked 
their signatures thereto, and gave notice that they would 
not be obligated by the same (R., 3367 (No. 7, Special Cal- j 

endar), pages 4 and 5). That up to the moment of this | 

announcement by the sureties, the undertaking had not been ' 

approved, and in consequence of which the said Municipal 
Judge expressly disapproved the same. 


ARGUMENT. 

Point 1. 

An Undertaking Is an Agreement Between 
the Parties Signing the Same, and the Obligee, 
or Person for Whose Protection or Benefit it 
Is Ultiately Intended. 

At the outset it may be well to consider the character and 
meaning of an “undertaking.” It is defined as 

“an engagement by one of the parties to a contract to 


i 
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the other, and not the mutual engagement of the par¬ 
ties to each other.” 

\ 

I 

Bouv. L. Diet, (citing Wain v. Warlters, 5 Ea§t, 17; 

2 Leon., 224; 4 B. & Aid., 599). j 

Alexander v. State, 28 Tex. App., 186. j 

Tenney v. Taylor, 1 App. Cas. (D. C.), 223. j 

It does not necessarily imply a consideration. 

3 N. Y., 335. j 


“A simple contract between the parties signing it, and 
the obligee ” \ 

State v. Hays, 2 Oregon, 314. j 

From the foregoing it will be seen that it is in substance 
a contract or agreement on the part of those signing it on 
the one hand and the obligee or person for whose benefit it 
is ultimately intended on the other. 

It is not, as counsel for appellant contends in his brief 
(p. 4), a contract between the sureties and the principal, 
entered into for a consideration, etc. 


Point 2. 


The Purpose and Function of the Judge 
in Approving An Undertaking. j 

The purpose of an undertaking in the nature of a super¬ 
sedeas, is to make the obligee or person for whose benefit 
it is intended reasonably secure in obtaining satisfaction of 
a judgment, if the appeal is not prosecuted with effect. ! 


Cook v. King, 7 Ill. App., 549. 

Ring v. Miss. River Bridge Co., 57 Mo., 498. 
Hinkle v. Holmes, 85 Ind., 405. 

Hodge v. Hodgdon, 8 Cush., 294. 
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And the Judge in approving or disapproving an under¬ 
taking stands in the place of the appellee, or obligee. 

Covert v. Shirk et al., 58 Ind., 264. 

Husack v. Clifford, 179 Ind., 173. 

The fallacy of the contention of counsel for appellant 
that the Judge’s inquiry, when considering a proposed un¬ 
dertaking is limited to the mere form of the paper, and the 
financial faculties of the sureties whose names appear upon 
the same, is apparent, when considered for a moment. The 
statute upon this subject provides as follows: 

“No appeal shall be allowed unless the appellant, 
ztnth sufficient surety, approved by the Justice,’’ etc. (D. 
C. Code, Sec. 31). 

The authority and power to determine the “sufficiency” 
of the surety, must, of necessity, include the authority and 
power of determining whether or not there is any surety at 
all, when that element is opportunely brought to the atten¬ 
tion of the justice. 

If the undertaking offered in this case was signed and 
delivered under the conditions stated by them to the Court, 
and in the presence of counsel for the appellees—the per¬ 
sons intended to be secured —and not denied by the then 
attorney for appellant, there was in reality no “undertaking” 
before the Court which it could approve; and the action of 
the Judge in not only refusing to approve, but in expressly 
disapprozing the same, was the only action he was legally 
justified in taking. 

It is urged by counsel for the appellant that it would be 
a hardship, and might work injustice upon a principal, if 
sureties were allowed to withdraw from a proposed under¬ 
taking, and rescind and revoke the same, particularly if 
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there was hot time in which to submit another one. 

There are two answers to this contention: j 

a. The obligation of a surety is to the creditor or 
obligee, and not to the principal, hence the instrument 
is of no validity, until after its acceptance for approval 
by the Court). 

i 

Pingrey on Suretyship and Gty. 2 Ed., page 56, Sec. 

49 (citing Benjamin v. Ver Nooy, 36 Appi Div. 

N. Y;j 581). | 

b. Dealing with the facts of the instant case, the act 
of the former attorney for the principal in obtaining 
signatures of the sureties to the undertaking, and his 
agreements and promises made as a condition for their 
signatures, is the act of the principal, and any hard¬ 
ships growing out of a violation or breech of the condi¬ 
tion, are properly chargeable to him, and in nowise 
against the obligee (appellee), who had nothing to do 
with the matter. 

Point 3. 

I 

A Conditional Delivery of a Bond or Under¬ 
taking. I 

Almost without exception, the authorities are agreed that 
where a bond or undertaking on appeal is executed and de¬ 
livered to the principal obligor or his agent upon condition, 
and that it is not to be or become effective, nor submitted 
for approval, until the conditions are complied with; the 
sureties are relieved from liability in an action against thenl 
on such bond or undertaking, if the Judge or approving 
party had notice of the conditions before approving^ the 
same. Or if from an inspection of the instrument, the 
Judge or approving party was put on notice of some proba¬ 
ble conditions attending its execution. 

Allen v. Marney, 65 Ind., 39S. j 

Rushing v. Citizens National Bank, 160 S. W., 337. 

Rusak v. Clifford, 179 Ind.* 173, 


* • 
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Indeed, the authorities go so far as to hold that either 
actual or constructive notice to the Judge is notice to the 
obligee. 

Allen v. Marncy, supra, was a case where the surety upon 
an appeal bond entrusted the bond with the principal, the 
appellant, who was held to be the agent for the surety, in 
respect to the delivery of the bond to the Mayor. It was 

Held, that the Mayor, in accepting and approving the 
bond, l>ecame the agent of the appellee or obligee, and that 
notice to the Mayor is notice to the appellee or obligee of 
any defects or illegality in the delivery of the bond. That 
a delivery of the bond in violation of the condition, which, 
from an inspection, would be indicated upon the face of the 
instrument, and the subsequent approval by the Mayor, 
does not render the surety liable. And the fact that the 
principal had erased the name of a surety from the face 
of the bond before delivery to the Mayor does not alter the 
rule. 

Husak v. Clifford, supra, was an action on a bond by a 
judgment creditor against Clifford et al., sureties. The 
sureties alleged in defense substantially as follows: that 
they signed the bond for the original judgment debtor 
through the solicitations of one acting for him; that at the 
time it was understood and agreed that it was not to be 
submitted or delivered for approval, or filed and approved 
until the judgment debtor had also signed it; that at the 
time he approved the bond, the Judge had reason to and did 
know of the agreement and condition upon which the sure¬ 
ties had signed the same. 

Held'- That the surety was not bound if the obligee had 
actual or constructive notice of this condition. That the 
Judge or Officer charged with the duty and acting therein, 
of approving and accepting an appeal bond, acts for and 
stands in the place of the obligee, and that notice to him of 
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any matter affecting the validity of the bond is notice! to the 
obligee (citing various cases). 

Rushing v. Citizens National Bank, supra, was a case of a 
conditional delivery of appeal bond by sureties to principal 
obligor, and on conditions not observed by him, and no evi¬ 
dence that the conditions had ever been communicated to 
the clerk, whose function it was to approve the same. 

Held: Conditional delivery on part of sureties ho de¬ 
fense, in absence of evidence that conditions were communi¬ 
cated to approving official. In closing the opinion the Court 
said: | 

“We think that if sureties desire to protect them¬ 
selves, they should, under the authorities cited, at least 
have notified the obligee or the officers of the conditions 
and requested that it be not filed until the conditions 
have been complied with.” 

i 

Point 4. 

Sureties Can Withdraw From An Under- j 
taking at Any Time Before Approval. 

Until the undertaking is approved it is a mere offer on 
the part of principal and surety on the one hand, to be bound 
in favor of the obligee or the party intended to be secured 
on the other. No rights accrue, and no obligations become 
fixed in favor of the obligee, until after an acceptance of 
the undertaking, by the court, manifested by its approval. 
To say that a surety can not withdraw or revoke his! pro¬ 
posed suretyship up to the moment preceding its formal 
approval or acceptance by the Judge, is equivalent to saying 
that the principal may not do so, for as between themselves 
the obligation is single. Would the learned counsel for the 
appellant contend that, although the proposed undertaking 
was signed by both principal and surety, the principal could 
not withdraw or revoke the same, without reference to the 

i 
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desire of the surety, prior to its approval by the court? 
And if the principal may do so, how can it be urged that the 
surety is impotent so to do ? So far as the undertaking is 
concerned, the rights of each are identical. Of course, if 
either suffered damage through the misconduct of the other, 
that question can be litigated in another proceeding. It has 
no place here. 

While the general rule with respect to bonds is that 
they become effective from date of delivery, it is other¬ 
wise with respect to official and statutory bonds. The 
approving ar dling, take the place of delivery. 

State v. Gover, 115 Md., 250. 

Until accepted, the surety may revoke his signature. 

Lodge v. Boone, 3 Harr & J., 178 (note page 219). 

One of the clearest and best considered cases to be found 
upon this subject is the case of Covert v. Shirk et al., 58 
Ind., 264. In that case the surety had signed the bond and 
delivered it to the principal, as in the instant case. Subse¬ 
quently the surety had advised the principal not to use the 
bond, and later requested the trial Judge not to approve the 
same. The trial judge, however, disregarded this request 
of the surety, which admittedly was made to him, and ap¬ 
proved the bond. In an action by the judgment creditor 
against the sureties, the Appellate Court held that the trial 
court had no right to approve the bond, and that notice 
given by the surety to the trial judge not to approve the bond 
was a good defense on the part of the sureties, and would 
defeat the action. 

In Paxton v. State, 59 Neb., 460, which was a suit by 
the state on the official bond of the treasurer, the Court, 
speaking to this very question, at page 469, says: 

“An instrument is not delivered until it has passed 
beyond the dominion of the maker and is no longer 
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capable of being recalled. If it be still under his con¬ 
trol and subject to his authority, it is not a binding con¬ 
tract (citing Fisher v. Hall, 41 N. Y., 416. * j * * 

Younge v. Guilbeau, 3 Wall (U. S.), 636. * * * 

Until the sureties were accepted, they were at liberty to 
recede.” 

Point 5. 

When the Trial Judge Disapproved the \ 
Undering, It Could Not Be “Filed”; Was No 
Longer Before Him, and His Subsequent 
Action Thereon Was a Nullity. \ 

The judgment in the case was rendered on November 5, 
1919. The undertaking was informally submitted tp the 
Judge November 12, 1919, as noted thereon. The tinjie set 
for the formal presentation of the undertaking was No¬ 
vember 13, 1919, or the last day in which an undertaking 
could, under the statute, be submitted. On this latter date, 
and because of the charges heretofore fully set forth, the 
Judge rejected the undertaking, and noted his disapproval 
of the same. On November 19, 1919, a motion was filed 
by other counsel for the appellant asking the same Judge 
to approve the same undertaking theretofore disapproved 
by him. A hearing was had on this motion on November 
22, 1919, and on November 29, 1919, the Judge, who had 
on November 13 disapproved the undertaking, attempted its 
approval by noting his approval thereon in the languagje set 
out in appellant’s brief, p. 2. 

When the trial Justice rejected and disapproved the un¬ 
dertaking on November 13, it could not be “filed,” and his 
action disposed Of the matter so far as that undertaking was 
concerned. That particular undertaking was a “closed in¬ 
cident”—and could not again be offered as of an earlier 
date than that on zi'hich it might again be resubmitted. 

It is submitted that the case of Beal v. Cox, 14 .j\pp. 
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D. C., 368, is controlling on this subject. In that case, as in 
this, the trial justice not only refused to approve the bond, 
but actually “disapproved” the same. There, as here, coun¬ 
sel for the proponents of the bond thereafter moved the 
court for its approval, nunc pro tunc (having in the mean¬ 
time obtained certain evidence which he thought removed 
the objection as to genuineness of signature). There, as 
here, the motion for the approval of the same bond or un¬ 
dertaking which had been originally submitted to the trial 
justice, nunc pro tunc, was not filed until after the time 
allowed for perfecting the appeal. 

Justice Cox held, however, that he “considered this 
motion as equivalent to an offer of a new bond, after 
the period allowed therefor had expired, and did not 
think I had any power to accept it, even were it a good 
bond.” 

In sustaining Mr. Justice Cox, in this view of the matter, 
the Court of Appeals said: 

“When the justice refuses to approve the bond for 
any reason, it cannot be considered as “filed," or any 
longer before him. The only recourse then is to apply 
for time to prove the genuineness of the bond, or to re- 
offer it. or a substitute bond, within the time limited by 
the ride.” 

Applying the reasoning of Mr. Justice Cox, and the Court 
of Appeals to the instant case, the motion filed on Novem¬ 
ber 19, or six (6) days after the time for perfecting the 
appeal had elapsed, must be regarded “as equivalent to an 
offer of a new bond, after the period allowed therefor had 
expired ” and hence any action taken therein, or attempted 
to be taken thereon, was beyond the power of the justice, 
and therefore a nullitv. 

Indeed, in a case decided by Chief Justice Marshall , as far 
back as 1S07* arising in this jurisdiction, in which a ques- 
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tion similar to this one was involved, is extremely helpful. 
The action was debt on an appeal bond. The bond had 
originally been submitted to the justice of the peace for 
approval and was refused and rejected; and after such 
rejection an additional surety was added to the bond by way 
of interlineation; on the following day the interlineated 
bond was signed by the additional surety, and thereafter 
approved by the justice. The question involved the liability 
of the sureties who had not consented to such interlinea¬ 
tions. The Court held in effect that if the jury found the 
facts to be as stated, the sureties were relieved of liability. 
Chief Justice Marshall, who delivered the opinion, observed 

“that the judges did not all agree upon the same 
grounds; some l^eing of opinion the bonds were void 
by reason of the interlineation, and others that they 
were vacated by the rejection of them by the magistrate, 
and could not be set up again -without a new delivery.” 

Oneal v. Long, 4 Cranch, 60. i 

i 

! • 

I 

The above quotation constitutes practically the entire 

opinion. j 

i 

i 

CASES CITED BY APPELLANT. 

A review of the cases cited by counsel for appellant in his 
brief will show that with the exception of two or possibly 
three of them, they do not support the contention attempted 
to be made, or the propositions for which they are used. 

Cox v. Rich, 24 Kas., 15, involved an attempt on the part 
of the justice to require a bond in excess of the amount and 
for purposes not contemplated by the statute. The Court, 
on appeal, said that the justice was without authority to do 
this, and required approval of the bond tendered. 

Smith v. Doll, 13 Cal., 55, cited at p. 5 of appellant's bjief, 
is by no means in point with the proposition for which it is 
cited. That case merely decides that a failure on the part 




of the Recorder of Deeds in copying an instrument of con¬ 
veyance into his books to include the “seal” in nowise af¬ 
fects the validity of the conveyance. 

Meek v. State, 172 Ind., G54, is easily distinguished. That 
was an action of mandamus against the Clerk of the town 
of Jonesboro to approve an appeal bond requiring his ap¬ 
proval, on an appeal from a decision of the board of trus¬ 
tees refusing to disannex certain portion of said township' 
under the provision of certain state laws, and where the 
appeal was, by statute, effected upon the piling of the bond. 
The Court there said: 

“The mere giving of a notice of a desire to rescind, 
after the right of appeal had accrued, by virtue of the 
filing of the bond, would be ineffectual to annul its 
force.’’ 

IVatson v. Noonday Mining Co., 37 Ore., 200. This case 
fails utterly to sustain the proposition for which it is cited. 
It merely decides that a concededly defective or insufficient 
undertaking then in the files of the Supreme Court of Ore¬ 
gon—which had been supplanted by an amended under¬ 
taking, could not in that case be withdrawn from the files. 
Nor would the Court make an order relieving the sureties 
thereon. The Court said: 

“These undertakings are voluntary obligations, arid 
are a part of the record in the case, and we ought not 
to determine, or seem to determine, the rights of the 
sureties on the respective undertakings , as among them¬ 
selves, or their liability to the respondent on a motion 
of this character.” 

Buchanan v. Milligan, 125 Ind., 333, and Jones v. Dronc- 
berger, 23 hid., 74. Neither of these cases are in point; 
They both relate to Cases where there was an agreement 
between counsel for the litigants and substituted sureties as 
to the undertaking, and involve merely liability of the surety 
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agreed upon in a suit by the obligee or the person for whose 
benefit the undertaking was given. In each of these cases 
the obligor on the bond was different from the one named 
or approved formally by the justice, but was the obligor 
by consent of the parties. They were held liable by the 
Court. 

Smock v. Harrison, 74 Ind., 348, is also not in point. 
That case merely decides that the act of an attorney for 
plaintiff consenting to the approval of a bond was obligatory 
and binding upon the client. j 

Deposit Company v. Beck, 12 D. C. App., 240. Counsel 
for the appellant use a brief excerpt from this opinion 
against the use of “sharp and technical points in procedure 
before justices of the peace.” And upon this point We are 
in accord. It is submitted, however, that the announcement 
of proposed sureties on an undertaking, given for the bene¬ 
fit and protection of the appellee, that the same is revoked, 
and rescinded, and their further request of the Court in the 
presence of the obligee, not to approve the same, as they 
do not propose to be bound by it, is by no means a question 
of “procedure,” but is of the very substance of the action. 
And that an objection then made by the appellee (obligee) 
that in these circumstances there is no “undertaking” before 
the court which can be approved, or which would afford the 
appellee the security and protection assured by the statute 
is neither a “sharp” nor “technical point,” but one of basic 
importance. j 

It is, therefore, respectfully submitted that the action of 
the court below in dismissing the appeal was correct] and 
that its judgment should be affirmed. 

R. B. Dickey, 
Attorney for Appellee. 




